
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO: PFA/GA/217/98/IM 

In the complaint between: 

 

BMS Tribe Complainant 

 

and  

 

Willis Faber Enthoven Group Pension Fund First Respondent 

  
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

1. This complaint concerns the distribution of surplus assets in terms of the rules of 

the respondent at the time of the take-over of the Willis Faber Enthoven Group by 

the Alexander Forbes Group. 

 

2. The issues emerge quite clearly from the written submissions of the parties and I 

am satisfied that the provisions of section 30 F of the Act have been complied with. 

My determination is based on the written submissions of the parties, together with 

the investigation of my senior investigator, Ian McDonald, who investigated the 

complaint on my behalf. 

 

3. The complainant was employed by the Willis Faber Group and became a member 

of the Willis Faber Group Pension Fund in 1963.  He resigned from the group in 

1983 at which time he elected to leave his benefits in the pension fund in the form 

of a fully paid-up deferred pension payable from his normal retirement at age 65, in 

terms of the rules then in force. 

 



4. As a consequence of a merger between the Willis Faber Group and the Robert 

Enthoven Group of companies, a new fund called the Willis Faber Enthoven Group 

Pension Fund (the respondent) was established on 1 October 1986. 

 

5. In terms of rule 1 (iv) of the respondent: 

 
(iv) The Fund also received the capital value of the pensions and deferred pensions 

payable by the Willis Faber Group Pension Fund and the Robert Enthoven Pension 

Fund as at the 30th September 1986 on the agreement that it would continue to pay 

or would pay, such pensions or deferred pensions, respectively, subject to the same 

conditions and provisions previously specified in the rules of the Willis Faber Group 

Pension Fund and the Robert Enthoven Pension Fund, as applicable. 

 

6. The rules of the respondent were amended with effect from 1 April 1992 so that 

rule 34 which covers amalgamation, transfer or reconstruction of the employer 

included the following relevant sections. 

 
34.1 If all the Employers amalgamate with or if the control of all the Employers is 

transferred or sold to a company or organisation not associated with the Fund, that 

company or organisation may elect to continue the Fund for the existing Members in 

a similar or amended form in which case these Rules shall continue, mutatis 

mutandis, or shall be amended to take into account any changes to the provisions 

of the Fund, as the case may be. 

 

34.3 Notwithstanding the provisions of any other Rule, on the takeover or amalgamation 

of all the Principal Employer by or with any other company or organisation within the 

Republic of South Africa, then as from the date of such takeover or amalgamation. 

 

34.3.2 Each Member in the employment of the Employer who has not reached his 

Normal Retirement Date shall be entitled to a cash sum equal to the total of  

 

34.3.2.1 his Accumulated Contributions, and 

34.3.2.2 an amount representing his equitable portion (as determined by 

the Trustees) of any surplus moneys in the Fund after 

taking into account the total of the amounts referred to in 



Rules 34.3.1.1, 34.3.1.2 and 34.3.2.1 provided that 

34.3.2.3 if the Member remains in the employment of his Employer on and 

after the date of takeover or amalgamation, his cash 

benefit will, subject to the provisions of these Rules, 

remain in the Fund and interest will be added at a rate 

corresponding to the rate of interest earned by the Fund 

from the date of takeover or amalgamation up to the date 

of the Member’s retirement when a pension will be 

provided for him equivalent in value to the total of the cash 

benefit at the date. 

 

7. At the same date the respondent was converted from a defined benefit fund to a 

defined contribution fund, employer contributions were discontinued and the Willis 

Faber Enthoven Group Provident Fund, to which future employer contributions 

were made, was established. 

 

8. The 1992 version of the rules of the respondent restated its undertaking in respect 

of pensions and deferred pensions promised by previous funds as described in 5, 

above by including in paragraph 4 of its preamble: 

 
The assets referred to in 3 above included the capital value of the pensions in course of 

payment and deferred pensions both of which were liabilities of the Willis Faber Group 

Pension Fund and the Robert Enthoven Pension Fund at 30th September 1986.  The Willis 

Faber Enthoven Group Pension fund undertook to pay pensions and deferred pensions on 

the same basis and subject to the same conditions as applied in the rules of the Willis Faber 

Group Pension Fund and The Robert Enthoven Pension Fund prior to 1st October 1986. 

 

9. The take-over of the Willis Faber Enthoven Group by the Price Forbes Group on 1 

July 1992 brought rule 34 of the 1992 rules of the respondent into effect, and the 

surplus assets of the fund at that date were divided among those members then in 

the employment of a participating employer, in terms of that rule.  Neither 

pensioners nor deferred pensioners were therefore eligible to share in the 

distribution of surplus.  A circular to this effect dated 16 February 1993 was 

distributed among members of the pension and provident funds. 



 

10. In a letter dated 26 October 1993, Mr Roy Smith on behalf of Alexander Forbes 

outlined the value of the benefits available to the complainant and suggested that 

these be uplifted and transferred to a retirement annuity fund of his choice. 

 

11. After some further communications the complainant asked Mr Smith the value of 

his entitlement in respect of the surplus distribution, to be told in a letter dated 14 

July 1994 that, as a deferred pensioner not in the employ of the employer at the 

date of take-over he could not participate in the distribution of surplus, in terms of 

the rules.  He was only entitled to the deferred pension payable in terms of the 

rules of the Willis Faber Group Pension Fund. 

 

12. The complainant then approached the Registrar of Pension Funds to intervene on 

his behalf in order to have the rules of the respondent amended retrospectively to 

enable the fund surplus to be distributed among all members at the date of the 

take-over, rather than only to those still in the employ of an employer. 

 

13. On 27 December 1995, the Registrar responded as follows: 

 
I regret advising that this Office will not be able to assist you in this matter.  We do not have 

the authority to force a fund to amend its rules or to substitute the discretion of the trustees.  

You will have to approach the Supreme Court in this regard. 

 

In terms of section 13 of the Act the rules are binding on all the parties concerned and must 

be adhered to lest the Act be contravened.  The rules of the funds are quite clear on the 

allocation and does not refer to deferred members.  Therefore, in terms of the rules you 

have no claim to a portion of the surplus. 

 

I am unable to confirm your view that the trustees would have included deferred members 

had they been aware of their existence as I am not privy to the meeting they held. However, 

I doubt whether it will be of any legal significance should you wish to institute action. 

 

 

 



14. The complainant wrote to my office on 22 June 1998 expressing his view that the 

surpluses in the fund should have been distributed amongst all the members of the 

fund and not only those members “employed at that date”, and requesting my 

assistance.  His formal complaint was then lodged with my office on 21 May 1999, 

and a copy was served on the respondent. 

 

15. In her response on behalf of the respondent, Ms Robyn Hodges of Alexander 

Forbes Financial Services, Legal Services Division raises the following objection to 

the complaint in limine. 

 
As you are aware, section 30I of the Pension Funds Act states that the Adjudicator shall not 

investigate a complaint which arose more than three years prior to the lodging of the 

complaint unless the complainant can show good cause. 

 

By the complainant’s own admission his complaint arose as a result of the distribution of 

surplus by the fund in 1994.  Annexure 5 of his complaint refers to a letter from Alexander 

Forbes advising him that he was not eligible to be considered for inclusion in the distribution 

of surplus in terms of the rules.  This is clearly five years prior to the lodging of the 

complaint.  We do not believe that the complainant is able to show good cause as to why 

prescription should be waived, inter alia for the reasons that become apparent. 

 

16. She goes on to summarise the background to the complaint, and concludes that: 

 
In distributing the surplus, the trustees acted in accordance with the requirements of rule 34 

of the registered rules, which rules give them no discretionary powers in regard to the 

persons to whom the surplus is to be distributed. 

 

The aforementioned has been explained to the complainant in detail.  Furthermore, on 

taking his complaint to the Financial Services Board (“the FSB”), the complainant was 

advised by the FSB that in terms of the rules he had no entitlement to surplus. 

 

The complainant has had every opportunity of taking his complaint further than he did and 

chose not to.  He should not now be allowed to cause considerable cost and inconvenience 

to the fund by having a further opportunity to complain, particularly as, it is respectfully 

submitted, the trustees had no power to include him in any surplus distribution, and his 



prospects of success are not good.  On the basis of the above we kindly request that you 

dismiss the complainant’s complaint due to it having prescribed. 

 

17. The discretion granted to me in terms of section 30I(3) of the Act to condone non-

compliance with the prescribed time limit has been well discussed in previous 

cases such as Low v BP Southern Africa Pension Fund (PFA/WE/9/98), and more 

recently Maconachie v Engen Petroleum Limited (PFA/WE/66/98), from which I 

quote: 

 
The provisions of section 30I(3) permit me to extend a time period or to condone non-

compliance with a time limit provided there is good cause.  This means, broadly speaking, 

that late complaints may be condoned depending on factors such as the degree of lateness, 

the explanation therefor, the importance of the case, the complainant’s prospects of 

success, the possibility of prejudice to either party and the existence of good faith 

endeavours to settle the dispute. - MAWU v Filpro (Pty) Ltd [1984] 5 ILJ 171 (IC); 
 

18. There is no doubt that the complaint relates to an event which occurred more than 

three years before the complaint was received by my office, and I must therefore 

assess whether there is, in fact, good cause on which I should condone its late 

submission. 

 

19. Having considered the submissions made by the parties, together with the rules of 

the fund as they applied at the time, I find that the complaint has limited prospect of 

success on its merits. 

 

20. The complainant argues that he was omitted from the distribution of surplus largely 

due to an administrative error, whereas successive versions of the rules indicated 

that the trustees took very specific action in respect of pensioners and deferred 

pensioners of the previous funds, such as the complainant, which included 

precluding them from participation in the surplus distribution. 

 

21. The amount of benefit to which the complainant is entitled was determined in terms 

of the rules that applied when he left the service of his employer 10 years prior to 



the happening of the event that gives rise to the complaint and no suggestion has 

been made to the effect that this benefit has not been held secure by the 

successors to the original pension fund from which it emerged.  It would be difficult 

to justify any enhancement of this benefit as a result of a surplus arising in a 

subsequent, amalgamated pension fund some 10 years later. 

 

22. Accordingly, the complainant has failed to show good cause for an extension of the 

time period and I am obliged to uphold the respondent=s objection to the complaint 

in limine. 

 

For these reasons the complaint is dismissed. 

 

Dated at CAPE TOWN this 17th day of November 1999. 

 

 

 

___________________________ 

John Murphy 

Pension Funds Adjudicator 


	John Murphy

